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IMPLEMENTATION REPORT

Please provide the following details on the origiirthis report

Party | Czech Republic

National focal point

Full name of Ministry of the Environment
institution:

Name and title of |Ing. Tomé&s Kazmierski
officer:

Postal address: Vrsovické 65, Praha 10, 100 10, Czech Republic

Telephone: +420 26712 2113
Fax: +420 26731 2113
E-mail: Tomas_Kazmierski@env.cz

Provide brief information on the process by whibfs treport has been prepared, including
information on which types of public authorities r@econsulted or contributed to its

preparation, on how the public was consulted amwd th@ outcome of the public consultation
was taken into account and on the material whick uged as a basis for preparing the report.

Answer:
The report has been elaborated by the Ministryhef Environment, in co-operation with The
Green Circle, an umbrella organisation of enviromted NGOs. The source materials were
obtained from relevant sectors, sector organisaiohthe Ministry of the Environment apd
regional authorities. The NGOs have taken an acpee in both the preparation of the
report’s source materials (inter alia, by meangaindtables) and circulation of the repart
drafts for comments (through the umbrella organ@maGreen Circle).

=




Report any particular circumstances that are raelevar understanding the report, e.g.
whether there is a federal and/or decentralizedsaecmaking structure, whether the
provisions of the Convention have a direct effepbru its entry into force, or whether
financial constraints are a significant obstaclerplementation (optional).

Answer: The coordination body for implementatiorthaf Aarhus Convention is the Minisiry
of the Environment which co-operates closely Withother sectors as well as environmental
NGOs to evaluate the status of the Aarhus Conveiiplementation. In order to fulfill the
obligations of the Aarhus Convention successfuabtjvities of not only the central state
administration bodies but also those of local ardional authorities (14), municipal and
regional courts or the Supreme Administrative Caug of critical importance.
The Convention is being implemented through natidenas. The system of legislation |i
described in the respective articles of the report.
According to interpretation of the Supreme Admiaiste Court, the provisions of the Aarhus
Convention are not applicable directly.

»

ARTICLE 3 —GENERAL PROVISIONS

Answer:

There are several laws in the Czech legal ordet tmmcern the provisions of Article 3.
We hereby give a basic summary of these laws:




Concerning par. 2 — it is possible to refer to S#the Act No. 500/2004 Coll ¢
Administrative Procedure (public administration service to the public, there is
obligation to behave politely and be helpful), aésg. to 8 15 of the Act No. 100/2(
Coll. on Environmental Impacts Assessment (prelmyimegotiations).

Concerning par. 3 — see § 13 (environmental edooqtof the Act No. 123/1998 Call.

on the Right for Information on the Environment.

Concerning par. 4 — see § 23 par. 9 of the Act Na)/2001 Coll. on Environment
Impacts Assessment or 8 70 of the Act No. 114/C39R on Nature and Landscaj
Protection

Concerning par. 7 — basic principles of the Aarl@ienvention such as public access
information, public participation in decision-makjrand access to legal protection, &
transposed through a number of laws (see the Adherright for information on th
environment, the Act on environmental impacts assent, the Act on Nature al
Landscape Protection, the Act on Administrativededure, the Building Act etc.).
Concerning par. 8 — generally speaking, .freedorh speech and the right f
information” are among the basic constitutional mig (see Art. 17 of the Charter
Fundamentals Rights and Freedoms). This is alsatedlto the right of expression &
to inadmissibility of censorship etc. These rigtaa only be limited by an Act, and o
for reasons provided for in the Act (see Art. 1T. phof the Charter of Fundament
Rights and Freedoms). This also concerns the righestablish associations and
assemble (see Art. 19 and 20 of the Charter of Bomrehtal Rights and Freedoms).

Item a) State administration officers are trainedhm their introductory training
usually as to the public access to environmentairmation (Act No. 123/1998 Coll.
the Right for Information on the Environment andt Alo. 106/1999 Coll. on Fre
Access to Information). Requirements of the Aam@osvention are reflected in th
Czech Republic’s legal order in a number of lawmspther words, a number of lay
contain provisions that fulfill the Convention”qjtérements (the Act on Administrat
Procedure, the Building Act, the Act on Judicialnfidistrative Procedure, the Act

Environmental Impact Assessment, the Act on NatockLandscape Protection etg.
Officials are educated to get acquainted with tegulations, both in their introductor

training and within their further education.

Item b) In its Resolution No. 1048/2000, the Goreant of the Czech Republic adop
the National Programme of Environmental Educatianthe Czech Republic which
complemented with action plans every three yedus. Nlinistry of the Agriculture hg
worked out a follow-up document concerning envirental education in this secta
Within an on-going curricula reform, environmentdiucation has become a cro
section topic in framework educational programnasprimary and secondary schog
and the schools are therefore obliged to deal whth topic. In the Czech Republic,
document National Strategy in Education for Susthie Development has not be
adopted yet, although the Czech Republic undertooknplement it under the ,U
Decade” agenda in 2005 in Vilnijus where the miaistof environment and educati
from the countries belonging to the UN ECE adoptesl Strategy for Education f
Sustainable Development.

Item c) Within a tender organised by the Ministfyte Environment to support proje
submitted by NGOs, every year there is a grouprofjliammes focusing on pub
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involvement in decision-making in the environmeatelh and sustainable development
on regional level, and a group of programmes foegsbn environmental educatign.




The NGOs activities are also supported by the seaib agriculture and education as
well as by regional and municipal authorities.
Establishment and activities of civic associati@ns regulated by the Act on Citizens
Assembly. Civic associations that work in naturel dandscape protection have gn
opportunity to get involved in respective admimtte procedures, educational
programmes or circulations of bills under prepadati by the Ministry of th
Environment for comments.

Item d)For examplethe Czech Republic applies the principles of thehds Convention
within OECD, where the Czech Republic was the fpatty to invite NGOs tp
preparation and final negotiations of the Envirommh@®erformance Review (EPR).
has also ratified the Espoo Convention etc. Thec&zZRepublic suggests that the
meetings of the OECD Committee for environmentityon the ministerial level he
open to all interest groups, including NGOs. Thare no standard binding rules to
regulate obligatory participation of NGO represetiNas in government delegations| to
international forums that have environmental imga&o it is up to the ministry or any
other state administration body to decide whetter NGOs would be invited to take
part or not.
Nevertheless, the Ministry of the Environment led Czech Republic adopted |an
internal regulation in December 2007 which dealsthwiNGO participation irj
delegations led by the Ministry of the Environmerinternational meetings

Iltem e) Paragraph 8 of Art. 3 of the Conventiomelected, inter alia, in Art.3 par. 3
and Art. 4 par. 1 of the Charter of FundamentaltiRéggand Freedoms which is a part of
the Constitution of the Czech Republic. In the 6Zeepublic there are no cases when
people claiming their rights would be penalizedsanctioned in any other way. There
could be cases when a person is not enabled tondiés or her rights but penalties jor
sanctions by the state administration are excluded.

Answer:
The NGOs have experience with some obstacles totigah fulfillment of the
Convention. It is possible to give an example sfifficient practical skills of public
administration as to public involvement, insuffitie education of judges |n
environmental protection, generally weak publictpapation in decision-making about
environmental issues and mutual conflicts in theimdetween public administration
and some environmental organisations in connectigth solutions to administrative
disputes in the area of environmental protection.

Another problem is related to not reflecting theafms Convention in the area |of
administration of cultural and architectural monume (the Aarhus Convention in Art.
2 par. 3 (c)) as the Act on the Care for Historiddbnuments does not deal with
providing information, public participation or acse to legal protection at all.




http://www.ucastverejnosti.cz/

ARTICLE 4 —ACCESS TO INFORMATION




requirements on charging are met.

Answer:

Implementation of Art. 4 is guaranteed primarily e Act No. 123/1998 Coll. Access
information can only be limited in cases providedih Acts, e.g. because of protectior]
confidential information (Act No. 412/2005 Collpersonal data (see Act No. 101/2(
Coll.), intellectual property (see Act No. 527/1900ll.) etc.

Item a) Access to information is regulated in thot Wo. 123/1998 Coll. on the Right {
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Information on the Environment, as amended. Althotigg Act implements directly the

requirements of this Article, in practice inforn@tiis often asked for on the basis of

the

Act No. 106/1999 Caoll. on Free Access to Infornmgtand the obligated organisations do

provide it on the basis of this Act, too. That isywit is important to mention this leg
regulation and its application consequences as.well

Item a (i) In these terms, the Act No. 123/1998|.Cal fully compatible because

according to § 2 (c), any natural or legal perstvat asked for information is consider
an applicant.

Item a (ii) Updating of databases and informatisrrégulated in 8 10 (a) of the Act N
123/1998 Coll. Making copies of documents is dedt in § 10 of this Act.

Item a (iii) 8 6 of the Act No. 123/1998 Coll. fwand form of making informatic
accessible) — an applicant can suggest in his erdpplication a form or way in whic
information should be made accessible. If the @ppli does not specify the form or w
according to paragraph 1, or if such a form or wegnnot be used for serious reasg
such form or way of making the information accdssib chosen which corresponds
the application’s purpose and the user’s optimutisation. In the case of doubts, thg
forms and ways are used predominantly which haad hesed by the applicant to subi
the application. If the organisation makes the infation accessible (partly or fully) in
form other than required, it must justify its prdcee.

Item b) Deadlines for making information accessdnie regulated in § 7 par. 1 of the A
No. 123/1998 Coll. The provisions are in full actance with the requirements of {
Convention. It is also possible to point out § 9. @of the same Act in which so-cal
fictive decision is regulated, in the cases whdarmation is not provided or no decisi
is issued. It is possible to appeal against thiiviicdecision in accordance with the Act
Administration Procedure.

Item c (i) Limitations of access to information aecified in 8 8 of the Act No. 123/1¢
Coll. It is impossible to refuse to provide inforioa if it concerns emissions discharg
into the environment. There is no restrictive iptetation provided for in the Act. T
organisations obliged to provide information do nleave to state in their refus
justification how they dealt with ,the public intest test".

Iltem c (ii) ,The public interest test* is not conted in the Czech law (8 8 par

concerns emissions only), and even in the cassadtgning“ of limitation of the right for

information related to emissions (8§ 8 par. 9), firech law does not cover all ca
according to Art. 4 par. 4 of the Convention.
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Item d) The Czech law quotes the Convention”satextst word for word (8 4 of the Act




No. 123/1998 Coll.). However, its fulfillment inggtice is complicated due to lack of the
public servants” practical experience with the Gamion application as well as with the
Act and the process of providing information. Thesealso a problem with insufficient
staff capacity.

Item e) The Convention’s requirement for sorting araking the information accessible

is contained in the provision of § 8 par. 6 of fkat No. 123/1998 Coll.

Iltem f) The Convention’s requirement for the refis® meet certain deadlineis
contained in 8 9 of the Act No. 123/1998 Coll.dambination with provisions of the Act
on Administrative Procedure that define requiremsefar the content and form of|a
decision). The Czech legal order constitutes, teecdailure to act within the legal
deadline, fiction of a decision to refuse provisainnformation.

Item g) The Convention’s requirement for reasonddées has been fulfilled. The NGOs
experience shows that there are problems in theexashen an applicant requires
information that he or she takes for informationtbe environment, and the authority|or
organisation provides him or her with it, but th#armation is provided according to the
Act No. 106/1999 Coll. with the provision that de$ not concern the environment. The
authority is therefore entitled to require reimbensent for the costs related to looking|up
and providing the information — as opposed to tieeMo. 123/1998 Coll. which providges
for free provision of information. The applicantshéne right to lodge a complaint against
the amount of the fee for providing the informatawcording to 8§ 16 (a) of the Act No.
106/1999 Caoll.

Describe any obstacles encounteredin the implementation of any of the
paragraphs of article 4.

Answer:
Two modes of providing information can be distisped — namely general providing| of
information on the basis of the right for infornwti (according to the Act No. 123/1998
Coll.) and inspecting of documents as implemematibthe procedural right (according
to the Act on Administrative Procedure and the @noid Act). In resolving concrete
practical cases, the relationship between thesermwdes raises questions. Nevertheless,
judicial decisions practice is being formed. E.g.practice, there is not always a clear

interpretation concerning whether the informatia@quired could be made accessible on
the basis of the Act on the right for informatiamtbe environment (which everybody has)
or if the information could be refused on the basighe Building Act in which only|a
participant in the respective procedure has thentifpr information (this concerns the
case of denying the right to inspect the documents)

Another practical problem is related with a questaible interpretation of what is
information on the environment and what is notisToncerns the cases when, within pne
request, somebody is asking for different piecasfofmation of which some concern the
environment and the others do not. The obligategoisation should then apply two
kinds of procedures separately (according to theokcthe right for information on the
environment and according to the Act on free acteasformation). This also results in
both different deadlines for providing the informatand different remedial measures,
requirements for covering the costs of providing ithiformation as well as different
judicial protection.




The NGOs experience show that difficulties withlemgntation of Art. 4 are caused by
insufficient legal protection and possibility toigajuick and efficient remedy in the case
of information refusal. Judicial review is ofterowl and inefficient. In administratiye
judiciary, the average trial time of a case is 488ys (15 months), the proportion
decisions rendered by courts of appeal is about@@nd very often it is not a fingl
decision but only a return of the case back todbert of lower instance to issue the fipal

decision. If a court finally agrees with the plaiftit is often too late — the information|is
out-of-date.

Answer:
Statistic records are kept for proceedings in ademce with the Act No. 106/1999 Coll.
on Free Access to Information. The Act No. 123/1888. does not contain a similar
mechanism. Practical experience is monitored by NGCe.g. the Green Circle, The
Environmental Legal Service, and records may aks&épt by the single authorities.
Other statistics of database systems are givehdrahswer to the next Article.

Wwww.ucastverejnosti.cz
www.otevrete.cz

ARTICLE 5—MAKING INFORMATION ACCESSIBLE ACTIVELY




Answer:

The provision concerning collection and dissemoratbf environmental information
accordance with Article 5 is implemented througle tAct No. 123/1998 Co

actively) and 8§ 12 (report on the state of the emunent).

reports on the state of the environment in thelsinggions are published annually.
Once a year, Statistical Yearbook on the Envirortgeissued. Source data are
updated continuously. Structure of the reports agliied every year and sets of
indicators are complemented. Newly, summarieseofaigest polluters from the

Transfer Registers has not been ratified in thecB4epublic yet. Nevertheless, the

Integrated Pollution register, which fulfils itsqairements, works on the basis of the

duties in the environmental area and on an amendtoeesome acts (the Government|
approved the bill on 22 August 2007). There are ditferent databases and

Specifically, this concerns the provisions 8§ 10 (ajaking information accessible

Item a (i) Report on the state of the environmerhe Czech Republic and respective

respective Act. The ratification process will b@shed following the adoption of the Act
on the integrated register of environmental pobfintand integrated system of reporting

n

Integrated Pollution Register are also publishede Protocol on Pollutant Release and




information systems operated by other organisatioMinistry of the Environment,
CENIA, GEOFOND, Nature and Landscape Conservangnéygof the Czech
Republic, Czech Hydrometeorological Institute etc.

In 2007, the Ministry of the Health Care worked etrategic noise maps of the Cz
Republic in accordance with the Directive No. 2@@2/Information on the results
strategic noise mapping is provided in both theistiy’s information office and on tk
Ministry’s information server.

Information on the environment is also provideddmal authorities and municipalitig
in a form of yearbooks or web presentations. Theriret is used increasingly, e.g.
answer questions asked by citizens most frequently.

Iltem a (ii) Information supply is ensured by thee€r Statistical Office, agenci
established by the Ministry of the Environment .(eGzech Hydrometeorologic
Institute, Czech Environmental Inspectorate, NatloBnvironmental Fund), agenci
founded by ministries of agriculture, health carggrior, transport, industry and trag
as well as other central authorities such as treeSOffice for Nuclear Safety, Natior
Health Institute etc.

Item a (i)

Dissemination of information on the environmentiigent cases is regulated in the
No. 239/2000 Coll. on the Integrated Rescue SyateirAmendments to Some Acts
amended (information system for preventive anduesoeasures in the area of mol
sources of dangerhttp://cep.mdcr.cz/dok2/DokPub/dok.asmd the Act No. 240/20(
Coll. on Crisis Management and Amendments to Sartee(#he Crisis Act), as amend
by the Act No. 320/2002 Coll. In order to warnzgins in time, municipalities use €
SMS messages, broadcasting of regional electrorédianand other ways (e.g. t
public administration web site: http://portal.goxz)c

Item b) All relevant information is published vigetinternet, including e.g. informatic
systems in the area of

- environmental impact assessment EIA/SEA
(http://www.env.cz/AlS/web.nsf/pages/systemy) EIA

- integrated prevention and pollution control IPR@ttp://www.env.cz/ippc
WWW.ippc.c¥

- integrated pollution registehftp://www.irz.cy and others.

A web site focusing on information on the envirommdias been openg
(http://portal.cenia.cy

To help users get orientated, the document ,Thel@tn public library and informatiof
services of organisations within the Ministry o thnvironment and co-operating
organisations” was worked out and published

(www.env.cz/ ¢125670400839a8e.nsf/0/288b210498&32441250059328d

Providing of information on organic agriculture arflo-products is ensured mair
through the website of the Ministry of the Agriatdt www.mze.czEvery year, 3
national report on organic agriculture in the CzeBepublic is issued, and it is al
available in English atvww.organic-europe.net

Item c) Based on amended legislative rules of tbee@iment, bills under preparatic
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are published on the public admstration website since November 2007. As fa
sector or regional plans, policies and other relevalocuments are concerned,

publishing practice differs among the various mgtons and there is no bindir
regulation in this area. That is why the public 9e&icquainted with many strateg
documents only within strategic environmental assent (SEA) process. Some |
(e.g. the Building Act, the Act on Environmentapéitt Assessment, the Public Heg
Act) provide for a duty to publish information imeay that enables remote access —
concerns e.g. proposals in area planning.

Item d) Every year, Reports on the state of ther@mwment in the Czech Republic &
discussed by the Government and the Parliamentpabtished. Respective reports i
also published on the level of regions and largens.

Item e) Generally binding pieces of legislation amadified international treaties ar
published in the Collection of Laws/Collection ofdrnational TreatiesEnvironmenta]
llaws and pdtical documents are also published on the websitthe Ministry of thg
Environment. Above that, since 2007, laws thattaieg prepared are published on t
Internet already when circulation of the bill foomments from different sectors
launched, and the public is challenged to sendrtkemments. Then the laws &
published in the Official Journal of the Ministrfthe Environment, and information
political and conceptual documents is also avaiabl the Ministry’s Newsletter. T
Ministry of the Environment also has a system #irithiute information materials ar
other publications through its regional distributi@entres.

Item f) The Integrated Pollution Register has bpahinto operation and the pollute
have a legal obligation to notify of pollutants yheischarge into the environment (4
No. 76/2002 Coll. on Integrated Prevention and &wdn Controj. Companies an
firms whose products were granted the certificdmyironment-Friendly Product” an
which have introduced an environmental managementaudit system can us
comparative advantages and they usually informviide public about these activiti
through available information sources. The Governmsupport to environment
labelling or environmental management and audiisdpased predominantly on gre
public orders from the state administration agesci€he Act No. 137/2006 Coll.

Public Orders enables to apply environmetnal créefor those orders in which

requirement for an environmental management/audistesn or environment
characteristics of products can be raised. Thisceaure is recommended to all st
administration bodies in the Government Resolutdm 720/2000 which concer
support to sale and usage of environment-friendbdpcts.

Item g) Information and facts that are important formulating environmental polig
are provided to the public especially through Stital Yearbook on the Environmé
and the Report on the State of the EnvironmenhénGzech Republic (at present,
Ministry of the Environment gradually abandons digition of printed versions and ti
materials are available in electronic form on theshsite of the Ministry of th
Environment and CENIA and distribution on CD-ROB!gncreasingly preferred).
Systematic publishing of materials concerning pubggotiations, debates and hearir
about issues covered by the Aarhus Convention biasaen established yétformation
on these negotiations and debates are published had, e.g. through the webs
www.ucastverejnosti.azhich is supported by the Ministry of the Envir@mmn
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websitewww.ekoznacka.¢cpr throughwww.eco-label.corm the case of European eq
label. The public is informed about these produriter alia, at the key public even

educational programmes at environmental educatiemtres that are subsidized by
schools etc. (See also item (f) above).
Item i) The Integrated Pollution Register has bestablished in the Czech Republic

and Transfer Registers is under preparation (Sem iff) above).

Answer:

(such as agriculture or health care) is not intemoected sufficiently.

quality.

EC legislation has not been translated yet.

Answer:

A CENIA twining project has been finished which vgapposed to contribute to
quality information flow among those who colleatpgess and use information on the
environment. CENIA (Czech Environmental Informatidgency) was reorganised.
Nevertheless, integration of all existing environtaéinformation systems into a single
one has not been successful yet, neither was guitito operation of a unified
functioning environmental information system.

financial mechanism (EEA financial mechanism —acklgrant for NGOs) were used

environmental advisory offices. However, an adegsaitbstitute for the years 2007
2013 has not been found yet.

The NGO experience shows that, concerning the rexpeint for active dissemination

12

related to the environmental area (fairs, granting the prizes by the Minister pf
environment etc.). Dissemination of the informatien also carried out within

Ministry of the Environment, through a specialiggdgramme of CENIA for primary

Environmental information can be made accessibleonty through publicly available
lists and registers but also via environmental infation centres, environmental
advisory offices or other contact points for theblpei Unfortunately, there is lack pf
such places, the existing centres are not locatexhlg within the Czech Republic and
the Ministry of the Environment itself does notéavpublic information centre of good

There are also problems e.g. with publishing Czecdlnslations of the EU
environmental legislation. The materials are puidid very late and so far the complete

Environmental education in regions was strengthen&dipport from the ESF
(Operational Programme in Human Resources Developmand the Norwegian

extend the network of environmental education esntand the network of

Iltem h) Provision of information on environmenefrdly products is ensured by the
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the basis of national legislation and ratificatiai The Protocol on Pollutant Relegse

A unified environmental information system withegassary overlap with other sectors
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comprehensible information by the state adminigirabodies, there is a problem wijth
insufficient user-friendly manner and publishingnoin-technical summaries that are a
part of EIA and SEA documentation.

Everyday practice is complicated by unclear puldtighof information in electronic
official boards (this concerns chartered towns esgléy), but the legal requirement for
publishing the information in the electronic boasdespected.

So far, official journals and newsletters issuedniynicipalities have not been utilised
enough to publish information on the environmembjgrts under preparation, EIA
processes and public debates and negotiations.

The Office of the Government publishes the Govemhnmmeetings agendas and the
Government Resolutions on its website. The docwmesgotiated by the Government
are not published but the public can ask for themthe basis of the Act No. 106/1999
Coll. on Free Access to Information.

http://www.env.cz/AlS/web.nsf/pages/poskytovani
Wwww.cenia.cz

www.ippc.cz http://www.env.cz/ippc

WWW.irz.cz
http://cep.mdcr.cz/dok2/DokPub/dok.asp

ARTICLE 6 — PUBLIC PARTICIPATION IN DECISION -MAKING ABOUT SPECIFIC
ACTIVITIES

lic
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Answer:
Item a) Article 6 covers public involvement in demn-making about specific activities
that may potentially have significant environmentaipacts, e.g. deciding abqut
proposed location of buildings, construction ancekigtion of large plants or approvirng
different products to enter the market. The bagipetof decision-making is the
administrative procedure that is conducted on tlasi® of the Act on Administratiye
Procedure (Act No. 500/2004 Coll.). The environraknmpact assessment (EIA)
process is a process that is not concluded witlindibg and enforceable decision. ©On
the basis of Annex 1 to the Act on Environmentallth Assessment, activities/projects
of category | must be assessed while activities amjects of category Il are only
subject to so-called investigation procedure teedaine whether the respective actiyity
or project will be assessed further or not. Thenpaif the EIA process is to obtain jan
objective and expert’s view which forms the basisfrther permission procedures.
Within the environmental impact assessment prodésspublic has the right to get

acquainted with the respective project (the documare published) and there is alsp a
possibility for the public to give opinions durirey public negotiation. Within the

investigation procedure, the public has an oppatiuto make comments. Specific types
of decision-making processes involve locating aedmpssion of different building

projects, granting of integrated permissions fortam industrial activities, deciding on
the basis of the Water, Nuclear and Mining Acts.

The Czech law differentiates between ,consultativeid ,full“ participation in
decision-making about concrete activities, with fessibility to appeal against the
decision and to contest the decision by means attan in court. The latter possibility
is in full accordance with the requirements foreefive participation as provided for |n
Art. 6 par. 2.

The consultative participatioapplies to any natural or legal person without asther
limitations. It consists in a possibility for thellgic to submit written (or oral, if there |s
a public negotiation) comments. The consultativéigipation applies:
- in planning procedures or in procedures to issuegulation plan (Act No. 183/2006
Coll., the Building Act)

- in EIA processes (Act No. 100/2001 Caoll.)
- during discussions about safety programmes andrgemcy plans according to the
Act No. 59/2006 Coll. on Prevention of Serious éents Caused by Selected
Hazardous Chemicals or Chemical Preparations,
- in procedures concerning permits for differentnie of dealing with GMO according
to the new Act No. 78/2004 Coll. on Dealing witmé&tically Modified Organisms and
Genetic Products,

15



- in accordance with § 90 par. 2 of the Act No./19892 Coll. on Nature and Landscipe
he

Protection, as amended, the provisions of 8 70haf Act (i.e. participation of t

citizens, which corresponds with the Conventiojeaives) do not apply to territories

that serve for national defence. However, conswiaparticipation of the public i
possible, i.e. submitting comments within the EiA S8EA processes.

The full participationconcerns_non-governmental organisations (and net phblic
concerned generallygnd it is possible:

- in procedures to which 8 70 of the Act No. 19292 Coll. on Nature and Landsca
Protection applies (a civic association or its orgsational unit the main mission

which is (according its statute) nature and landseaprotection). This concerns

planning procedures as well. However, in the buidprocedure, there are no spec
terms for NGO participation provided for in the pestive Act (on the basis of § 70
the Act No. 114/1992 Caoll.).

- on the basis of § 23 par. 9 of the Act No. 10012Coll. on Environmental Impa|
Assessment, as amended (,locally relevant unit afivdc association or publicall
beneficial organisation whose activities focus oot@ction of public interests protect
according to special legal regulations*),

- in a procedure to grant an integrated permision accordance with the Act N
76/2002 Coll. on integrated prevention (,civic asg&dions, publically beneficig
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organisations, employees associations or econorhambers whose main activities

involve promotion and protection of interests rethto a certain profession or pub
interests according to special laws")

- in administrative procedures conducted in accocawith the Act No. 254/2001 Cg
on Water (a civic association the mission of whichaccordance with its statute)
protection of the environment).

Full participation of other subjecténdividuals, municipalities, ,unorganised public
is generally regulated by provisions of § 27 of Aw on Administrative Procedure. Tl
means that the participant is everybody who hasnitiied an application or, in the ca
the procedure has been launched by virtue of gftivese to whom the decision is
create, change or cancel a right or obligation, tordeclare that they have or do 1
have the right or obligation, or those who clainhtais until the opposite is proved. T
Act also provides that the persons concerned whingds or obligations could b
affected directly by the decision are also partigifs in the procedure. The participa
is also everybody who is given this position byecgl law (8 27 par. 3 of the Act

Administrative Procedure). This provision is im@ont particularly for NGOs — the
become participants in a procedure especially oa Hasis of special laws, e.g.

accordance with 8§ 70 of the Act No. 114/1992 (fttrecs see above). In procedur

according to the Building Act (planning and buildirprocedures often fulfil th
definition of ,environmental decision-making“), théerms of participation ar
determined according to this Act exclusively anel #itt on Administrative Procedu
do not apply in this case.

In procedures to delimit a mining area and to granpermission for mining activitie
the group of participants includes (in simple teyrige investor, owners of the affec
properties, the municipality and those who areudtifed as such in special laws —
general, 8§ 70 of the Act No. 114/1992 Coll. on Katand Landscape Protection, of
23 (9) of the Act No. 100/2001 Coll. on Environraéirhpact Assessment, as amend

In other procedures — e.g. a procedure to instatiuglear device including radioacti
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waste deposits. According to the Nuclear Act orRbblic Health Protection Act (ther

is an exception for operators of plants with ab&wat noise), only the applicant (i.
investor or operator of the plant) is the particigan the procedure.

Item b) In the Czech legal order, the public coneer is not defined. For the most
environmental decision-making, the public is infednthrough official boards. Th
NGOs would be glad if the public (NGOs) was addrdsdirectly to get involve
actively in procedures.

Iltem c) Deadlines determined for participation imnainistrative procedures ar
acceptable, information is published on officiabbds, only the eight-day deadline (i.

within 8 days from putting the announcement up)deic associations to apply f
involvement in a procedure can be considered prohte.

Item d) Public participation in decision-making tine initial phases is ensured by t
EIA process. Because of the fact that this proessparated from the actual decisic
making, the NGOs have some doubts about theirtiwiguarticipation.

Iltem e) So far, no measures to encourage poss#nécipants to identify the publ
concerned, to get involved in the discussion andréwide information concerning t
objectives of thier application before they apply & permit have been adopted.

Item f) On the basis of the Building Act and the A Administrative Procedur
competent authorities provide to the public coneérmall information related t
decision-making mentioned in Article 6 and avakallt the time the procedure w
public participation is conducted. In practice tlkercould be a problem wi
interpretation of § 168 par. 2 of the Building Act.

Iltem g) Especially public negotiations (EIA) andbpa oral negotiations (plannin
procedure) can be considered as measures that @rensure that procedures w
public participation will enable the public to makemments, to submit informatig
analyses or views that the public finds relevantlie activity proposed.

Items h - i) The Act on Administrative Procedule Building Act and also the Pub
Health Act provide that, during decision-makinge tpublic participation output i
obligatorily taken into account, and the publicindormed about the decisions throu
the official board. Only the applicants receive @att@n decision.

Item j) If an authority reconsiders or updates ag@nal conditions for an activit
mentioned in paragraph 1, provisions of the pargdms 2 — 9 are applied and,
necessary, respective changes are made. In thehCegal order, this provisio

concerns especially a change of an issued decisiaprocedure in which participants

in the original procedure may participate.

Item k) The Act No. 78/2004 Colbn Dealing with Genetically Modified Organisr
and Genetic Products, enables the public to take ipadecision-making about perm
concerning GMO discharge into the environment. ODdcember 2007, the Cze
Republic signed the document on the acceptancehef amendment to Aarh
Convention.
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Describe any obstacles encounteredin the implementation of any of the
paragraphs of article 6.

Answer:

The NGOs practical experience shows that theresarae obstacles to implementation

of Article 6. The fact that the public concernech@ defined in the Czech legislati

can be considered a certain drawback, which regultthe group of participants being
smaller than the Aarhus Convention provides foe (g participants in a planning

procedure). That is why especially NGOs take parthe procedure (on the basis
component laws — see below). However, in the chpaliwial proceedings, substanti
rights for favourable environment are usually witkain from the NGOs according

on
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Art. 9 par. 2 of the Aarhus Convention. A possiigigiew of the decision is therefare

conducted in procedural terms particularly.

There are also drawbacks related to providing tynieiformation to the public by the

authorities, to defining the public concerned bg tuthorities and to direct addressi
the public. Only eight-day deadline (i.e. withird8ys from putting the announcem

ng
ent

up) for civic associations to apply for involvemémta procedure can be considered
problematic. The public concerned takes a greagrgdt in the results of decisign-

making, so it can be supposed to take part in déatsans or subsequent permissi
procedures. The fact that the public concernedas addressed directly results in
generally smaller participation of the public ingatice. The public administratig
bodies do not sufficiently use their periodicals itdorm about projects undg

preparation and about possibilities for citizens é&xpress their views at publi
negotiations. The NGOs think that to publish tHerimation on the website (electroni

official board) only is not sufficient at preser®@o far, the public is not sufficien

acquainted with the fact that information is detia@ only by publishing it on the official

board.

Since the beginning of 2006, public administratmdies began applying the new
on Administrative Procedure. Within a new, more adetl regulation of thg
administrative procedure, the Act also regulatemegproceedings in more detail.
terms of rights embodied in the Aarhus Conventiamely the public’s right to ta
part in decision-making and the right for judicipfotection, the institute of bindin
positions can be considered important. Before 20fi6ding positions were issu
without a possibility to change or revise them daté binding position is issued by
administration body in a certain preliminary casedait serves for a different body
grounds for the final decision in the case whenlé¢geslator decided to use this instity
instead of making a chain of several administratieeisions. The proceeding related
issuing of the binding position is not announcedttie public concerned. Bindir
positions cannot be contested separately by meéanensedial measures before t
subsequent administrative procedure is launched.the subsequent procedure,
sufficient legal possibilities are maintained, thieding positions that are the groun
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for the decision in this procedure can be reviewddeady before the decision is issued,

a change or cancellation of the binding positiomdae initiated. The basic form

of

review by a superior administrative body, i.e. gopeal, is thus enabled, but only

against the decision that was made on the basithe@fbinding position. Within th

e

appeal, the binding position can be contested dsdchange or cancellation can pe

required. The binding position can therefore betested or cancelled but in practig
this happens only in later phases of decision-ntalim practice, the NGOs are facing

€,
a

problem with authorities that do not inform thendahe public concerned about issu
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binding positions although they have a duty to dascording to § 70 of the Act N
114/1992 Coll. Binding positions concerning the issrment are issued especially
processes that precede a location or building pgrmhile the use of this procedu
form in the given procedures was introduced e.gthgy Building Act or the Act @
Nature and Landscape Protection.

In terms of implementation of the Aarhus Conventamniform regulation of public

participation in procedures that have impact on #vironment is missing which,
practice, enables different interpretations condegnwhich Act should be used
conduct a procedure and, therefore, public parétipn can be made impossible

practice. For instance, the Forest Act or the Amofection Act do not deal with public

participation at all.
The Act on Administrative Procedure regulates pgrdtion in administrative
procedures generally. In environmental decisionimgka special legal regulation
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often used. This special regulation often regulgi@dicipation in a comprehensive way

So it is not possible to apply provisions of the &t Administrative Procedure. In th
way, the group of participants is becoming smaller.

Changesin regulation of public participation effective during the years 2005/6:
Act No. 500/2004 Coll. — Act on Administrative Proedure

is

The new Act on Administrative Procedure is effeetbince 1 January 2006. The positive feature

of it is that there are such basic principles dafirin the introductory provisions which

correspond to the Aarhus Convention. The Act on #ibtrative Procedure also represen
modern and comprehensive legal procedure regulatfoexecution of public administratig

S a
n

which, as opposed to the previous regulation, as®e the level of protecting the rights of the
persons concerned. The change related to poseiikar of a binding position has already been

dealt with. A provision concerning delivery in aopedure with a large number of participg

nts

could be potentially risky as it provides that imgedures with a large number of participants,

delivery is carried out in a form of a public nati@nd the document does not have tg
delivered directly to the procedure participanthisT measure reduces paperwork in
procedure but it puts higher demands on the ppaints.

Act No. 183/2006 Coll. — The Building Act
With efficiency since 1 January 2007, there is lastantial change in the legal regulation ag
as building placement and permission are conceifeelnew legislation is beneficial becaus
provides for oral public negotiation within the phang procedure.

Amendment of § 70 of the Act No. 114/1992 Coll. dvature and Landscape Protection
There is a precondition for NGOs to be able to bezparticipants in administrative procedy
in cases that concern nature and landscape pareetnd it is that the NGOs must notify

be
the

far
e it

res
he

authorities about it in writing and within a certaleadline. However, the time period begins on

the day when the administrative body announced dbenmencement of the respect
procedure. Amendment to this provision describesvilay of announcing it more concrete

ve
ly,

namely as follows: ,the day of providing the infation on commencement of a procedurg is

the day in which its written copy was deliveredtioe first day of its publishing on the offic
board of the administrative body and, at the same,tin a way that enables remote acceg

This means that civic associations will have tavaty follow the information on the official

board or the administrative body’s website thenesehecause the body does not have to
them the written copy of the information from 1 Jdary 2007.

Provide further information the practical application of the provisions orpublic

participation in decisions on specific activities in article 6, e.g. are
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EIA/SEA information systerhtfp://www.env.cz/AlS/web.nsf/pages/systemy) EIA

Green Circle Association websitéhttp://www.ucastverejnosti.cz
IPPC websitewww.ippc.cz

Public administration websiteayww.portal.gov.cz

Ministry of the Environment websit@ww.env.cz

ARTICLE 7

Answer:
In the Czech Republic, the public does not alwake part in the process of elaborating
strategic plans directly but it has an opportunity get involved in the environmental
impact assessment process related to these plariselCzech law, the requirement of
the Aarhus Convention is provided for in the Act 1@0/2001 Coll. on Environmental
Impact Assessment, as amended. The Act defindsrthierial self-government units
concerned and administrative bodies concerned teit involved in the respectiye
phases of the environmental impact assessment ggotée Czech Republic was also
one of the first countries to have ratified the S&EAtocol.
The requirement for public participation in prepéicn of area plans (on regional and
local levels) is met in the Building Act. The neuil@ng Act became effective on 1
January 2007 and it strengthens procedural rightshe public in area planning. Along
with the fact that the public (i.e. everybody) lhe right to submit comments to the
single documents prepared in different phases e& glanning, there is also so-called
representative of the public and he or she caneraig-called objection, which means
that the area plan issued must contain an admiaiste decision about the objectipn
and it is possible to appeal against the admintste decision and, in the case|of
discontent, to file an action at the administratocaurt.
The public is also involved in creation of actiolans to reduce noise levels in the
environment that are being elaborated by the Migisif the Transport and regiongl
authorities. The public takes part in making comteéa a draft action plan before it|is
approved and adopted.

Answer:
The public has access to preparation of policieshiwi the environmental impalct
assessment process, according to the Act No. 100/20ll., as amended. The EIA Act
requires that an announcement of a concept be guddi and that it contains
information on the concept to be assessed and @riivironmental impacts expected.
In the final phases of the environmental impacteassient process, it is obliged,
according to the Act, to publish the draft concepid the documentation of the
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respective environmental impact assessments in SBA Information System |at
http://eia.cenia.cz/sea/koncepce/prehled.pfAfhe Act also provides that a public
negotiation must be organised. The legal regulatoblwes not prevent the parties
presenting the concept and assessing it in termsngfronmental impacts to take
proactive approach. However, obligatory involvemehthe public is directed rather fo
the final phases of the concept preparation andrenmental impact assessment.

Describe any obstacles encounteredn the implementation of article 7.

Answer:
In terms of the SEA process and citizens partiedpathe Act No. 100/2001 Coll. is|in
compliance with the Aarhus Convention and publidipg@ation is possible in each step
of the SEA process. Nevertheless, it is possibétate that the public is not involved at
the commencement of the process to elaborate tka atanning documentation
according to the Building Act. From the citizengtmapation point of view, there are
not, at present, any drawbacks in the Act. HoweM&Qs warn about the fact that non-
existence of a definition of ,the public concerneditcording to Art. 2 of the Aarhus
Convention, complicates the possibility to addrésdirectly during preparation o
assessment of conceptual documents (policies,daea etc.).

=

Provide further information otine practical application of the provisions orpublic
participation in decisions on specific activities in article 7.

Answer:

Assessment of concepts is characterised by thécfgibmall interest in raising
comments, the public negotiations are often venegd and the concepts assessed are
extensive.

Positive examples from the practice

- Introduction of a central information system fovennmental impact assessment
and its active fulfillment;

- Publishing of a methodology for the SEA procest) reicommendations for
citizens” participation in the SEA process;

- Publishing of announcements — active participatiohsitizens and NGOs in the
process of comments

- Publishing of working versions of a concept and S&#king outputs during the
concept preparation process (SEA of the Operati®ttagramme Prague —
Competitiveness, SEA of the National Tourism RPaancept, SEA of the Czech
Republic’s National Development Plan for the y&#i87 — 2013 and others.)

- Use of the media (Internet, press, radio etc.ntmlve the public in the SEA
process — e.g. SEA of the Czech Republic’s Natioeatlopment Plan for the year
2007 — 2013, of the Operational Programme Busiaessinnovation, Transport,
Prague — Competitiveness and others);

- Organising public meetings in the early phasesief$SEA process — beyond the Act
(e.g. SEA of the Czech Republic’s Transport POB&A of the Czech Republic’s
National Tourism Policy concept for the years 2602013, SEA of the Czech
Republic’s Regional Development Strategy), suitifle and place of public
negotiations, very good settlement of commentedaiy citizens and publishing o
the settlement — in a form of settlement table

- Co-operation of those who present a concept andecnSEA with working group
involving the professional public (e.g. SEA of 8ustainable Development Strategy
for the Region of Usti nad Labem — not regulatethieyrespective Act — so it is

—h
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beyond the Act).

- Strengthening of procedural rights (i.e. public peipation) in area planning
through the institute of a representative of thelguhas not been used in practice
yet

- Approved National Energy Concept of the Czech Repufcluding information on
the finished EIA process is available on the websftthe Ministry of Industry and
Trade fittp://www.mpo.cz/dokument5903.Html

In terms of the practice, future improvement of the following areas can be considered:

- Times and places of public negotiations to be coierd for the public concerned

- The form and extent of informing about a publicategion and possible
participation in the negotiation

- To remove formality of the process to settle contsrfieom the public, to determing
responsibility for settlement of the comments

- To encourage public interest in participation irveonmental planning processes

- To make documentation clearly arranged, to impnoee-technical summaries of
assessment conclusions

- Increased awareness of the SEA process amonglmitrofessional and general
public

- The public administration”s better knowledge ohteques to involve the public.

The above examples of positive practice and chgdélerfior improvement were obtained
on the basis of finished or on-going SEA processes.

EIA/SEA ttp://www.env.cz/AIS/web.nsf/pages/systemy) EIA

ARTICLE 8

Answer:
Commenting on laws, regulations and decrees isigeavfor in the Legislative Rules|of
the GovernmeniThe Rules determine ,mandatory commenting placeshiral bodie

of state administration and other institutions)h@t commenting places (the public) and
deadlines for settlement of the comments. The Ridesdetermine basic rules for the
settlement. Publishing of laws in accordance with B par. 3 and Art. 8 is ensured

through Art. 2 par. 5 of the Rules. A bill is psbied on the public administration

website that is accessible to the public. All comiing places, including the public,

have a basic deadline determined for commentind%fworking days ( and/or 20

working ways in the case of Act draft). The panpmitting a bill can extend the

deadline. Art. 7 par. 3 (f) of the Rules regulates way of settlement of the public’s
comments. Comments of substantial nature that heote been satisfied must pe
mentioned in the submission report accompanyingbilieincluding reasons why the

comments were not accepted. The parties submittiedpill are not obliged to discuss
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the comments with the public but they can do sonvatily (Art. 5 par. 8 of the Rules),

accompanying documents and information on the @se phases of the discuss
procedure.

keeps a list of optional commenting places whidiuihe some expert environmen

they are invited to oral negotiation.

Answer:
New Legislative Rules of the Government were agaran July 2007. Therefore the

formal approach of the public administration to coents from the public. The Ru
provide that only substantial comments from thelipuiave to be settled. Neverthele

that the public is informed why their comments wesetaken into account.

to take part in the Government’s meeting and tieret remedial measure against {
Government’s decision. The exceptions granted atepublished in a well-arrange
way that would enable remote access.

Answer:

» Establishment of a government database of non-govental
organisations for possible consultations during gaetion of laws,
programmes or policies (DATAKO) can be consideresitjve.

* Another positive thing is related to the fact thithe Ministry of the
Environment included NGO representatives into o@locommenting
points with a possibility to discuss comments ted been identified as
substantial. With respect to the requirements ef Almrhus Convention it
would be good to extend this approach onto othetoss as well.

http://kormoran.vlada.czivww.vlada.cz
http://portal.qov.cz
http://www.env.cz/AlS/web.nsf/pages/pripravovanaidkativa

Along with the above-mentioned publishing procedtive Ministry of the Environment
created a special section on its website calledgjs&tion under Preparation“ in July
2007. In this section, there are all bills for whithe Ministry is responsible, including

On the basis of its internal guidelines (no. 3/20@e Ministry of the Environment also

organisations, too. These commenting places reckdtaelrafts or decree drafts withjn
circulations of the drafts for comments, and in dase of their substantial comments,

on

tal
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is not enough experience with their application d@inid necessary to monitor possible

es
SS,

the Rules do not say who is to decide whether ar@nhis substantial, but it is possible
to suppose that such a decision is up to thosesubmit the draft. It is necessary to see

Executive orders also include exceptions from ttieNo. 114/1992 Coll. on Nature apd
Landscape Protection and exceptions from proted¢éwes in national parks, protected
landscape areas, natural monuments etc. Howevergtceptions are approved by the
Government which is not an administrative body. t3eaf exceptions that the
Government is going to negotiate are not publistiee,public cannot express its views,

he
d
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ARTICLE 9




Answer

Access to legal protection in environmental caseams especially a possibility to con
administrative acts or neglects of administrativaies at an independent and impal
body constituted by law. In the Czech Rejoulithese bodies are only courts (tf
independence is guaranteed by the Constitutionhef @zech Republic), because
special bodies (e.g. special tribunals for the emunental area only) are establisheg
the law. The area of access to legal potin in environmental cases is therefore a
of general regulation of administrative justice tha regulated by the Act No. 150/2
Coll., the Act on Judicial Administrative Procedurccording to the Act on Judig
Administrative Procedure, a jicial review presumes either prejudice to rightg
infringement of procedural rights in the previoumgedure. Because civic associati
are not adjudicated the right for favourable enviroent (see below the restrictiv
interpretation of legal standg), they can get to a judicial review only thro
infringement of procedural rights in the previouogedure. Therefore, a precondit
for judicial protection of NGOs is participation iifor at least the right to be
participant) the previous adminrative procedure or the administrative body’s feglug
act. For natural persons, entitlement to sue isaglsvexamined in each specific case
similarly to NGOs, it is adjudicated if the plaifits right (including the right for
favourable environient) was affected or his or her procedural righergvviolated.

Item a) Access to justice in the right for inforiatis ensured in terms of a le
framework, anybody has the right to have recoucsa tourt of law. In practice, the
are drawbacks rated to long terms, there is no possibility totiate an acceleratg
procedure, decisions of courts concern legitimatyhe refusal to provide informatiq
courts do not order to provide the information (Al. 123/1998 Coll.).

Item b) Because of e fact that in the Czech legislation a definitioh tbe publi
concerned is not laid dowmpredominantly NGOs take part in permission praced (of
the basis of component laws). In the case of ajaldprocedure according to Art. 9 p
2 of the AarhusConvention, substantive rights for favourable emwvnent are usual
withheld from the NGOs and possible review of theigion is therefore conducted
procedural terms particularly

Special legal standing in order to protect publiterests is give by law to the Attorng
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General (8 66 par. 2) and also to the person to mwhespecial law, or an internatior
treaty which is a part of the legal order, expligicommits this authorisation. In terms
implementation of Art. 9 par. 2, another importagpe of judicial procedure is t
procedure to cancel a measure of general naturésopart (compare with § 101 (a)
101 (d) of the Act on Judicial Administrative Prdaee) because area plans of towns
regions are issued in this form. A propotalcancel a measure of general nature ca
submitted by anybody who claims that his or hehtdgwere violated by the measur
general nature. The court must decide about th@gsal within 30 days upon delivery
a flawless proposal to the court.

Item c) This requirement of the Aarhus Convent®nat fulfilled. According to the A
on Judicial Administrative Procedure, the precoratitfor legal standing is the dirg
prejudice to rights in the case of an administratdecision or neglect, wech means th
it is necessary to prove a direct interference with right for favourable environme
The Act on civil procedure regulates filing privadégal actions, which do not interfe
the public law area (environmental law). There igumsi excption consisting in possik
filing of sc-called neighbour’s action which is an action to westhat a neighbour do
not commit a nuisance or interfere the plaintiffroprietary rights beyond an adequ
level. Even this possible dispute would be in theafelegal area and if the action
successful, the court can only decide that thehimigr must avoid the respective acti
Nevertheless, the publlic has the right to defegarsst inaction of administrative bod
and to initiate commencemenf a procedure by virtue of office (see the Ac
Administrative Procedure

Item d) An action for unlawfulness of a decisionading to 8 65 of the Act on Judig
Administrative Procedure does not have a suspenstiect by law, but the court ¢
adudicate this effect according to the provision ®f 73 of the Act on Judic
Administrative Procedure. This provision mentidm®é preconditions for the suspeng
effect of an action to be adjudicated (executiomhef judgement would be related ta
irretrievable harm for the plaintiff, adjudicatioof the suspensory effect will not af
acquired rights of third persons in an inadequatayvand it is not in conflict with
public interest). Especially the irretrievable harthat poses a threat tche plaintif]
directly, as grounds for adjudication of the susgmny effect, is very difficult to pro
This is true especially in the cases when thereamage that poses a threat to
plaintiff and it is possible to reimburse it in &incial means Lt the irretrievable harr
poses a threatto the environment, or an NGO isplaatiff. In spite of the fact that t
Supreme Administrative Court, in its decision Nle. 8 As 26/2005, adjudicated that
assumption of possible harm is sufficient for cemoement of a judicial procedure
practice nobody usually follows this decision so

Item e) Both the judicial and administrative bodies/e the obligation to instruct but

administrative body does not provide informationtioa possibility of judicial protection.

Describe any obstacles encounteredin the implementation of any of the
paragraphs of article 9.

Answer

Problematic areas of the legal regulation in the e€z Republic in terms
implementation of the Aarhus Convention, as idieatiby NGOs:

» An overly restrictive interpretation of legal st#ing provisions by bodies conduci

judicial review
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» It is difficult to contest factual mistakes innaithistrative decisions
» Courts are not willing to adjudicate suspensorfjeets of adbns. The Suprer
Administrative Court begins to push on regional teuo adjudicate suspensory effe
In the summer 2007, the Supreme Administrative Cdecided for the first time th
suspensory effects should be adjudicated but irctipe nobodyusually follows th
decision so far.

» Judicial reviews do not lead to an effective rdynef mistakes.

restrictive interpretation of legal standing:

On the basis of a definition in § 65 of the Actmdicial Administrative Procedu
courts usually dim that the decision that is the subject of thigoacmust interfere wi
the plaintiff's subjective rights for the actionlie considered as filed successfully. Ir
case of civic associations, such interference tenoimpossible to prove becaus&Qi
can successfully prove only interference with thgiocedural rights although t
Constitutional Court has decided that the right favourable environment, laid dowr
Art. 35 par. 1 of the Charter of Fundamental Rightsd Freedoms, is a right tt is
guaranteed by the Constitution for everybc

On the other hand, Art. 9 (3) requires that bottiwduals and NGOs have a possib
to contest decisions and omissions of the publmiadtration and private persons if tf
violate laws to protecthe environment, i.e. to be able to file an actionthe publi
interest. This article can be interpreted as dirantd immediately applicable entitlem¢
and because the Aarhus Convention is a part ofGhech legal order, it would
possible to fil an action on the basis of § 66 par. 3 of the Actlodicial Administrativ
Procedure (a special legal standing to file an antto protect public interest). Howey
in its recent judgements, the Supreme AdminisgatBourt accepted the princij
according to which, in the case of a contradiction to Act, international treaties ta
precedence and laws should be interpreted in acord with the treaties but at the sg
time it refused a direct applicability of Art. 9 paB of the Aarhus Convention the
Czech legal order because the Art. 9 par. 3 issaftexecuting according to the Co
(and also there is no law that would transpose Arpar. 3 into the Czech legal ords
For these reasons the Court stated that not all pieconditions wel fulfilled for
individuals and NGOs to be able to seek the righ®ulting from Art. 9 par. 3 of t
Aarhus Convention before court directly (see thesdRdion of the Suprer
Administrative Court file no. 3 Ao 2/200°

It isdifficult to contest factual mistakesin administrative decisions:

As we have mentioned above, a precondition for cjabdiprotection (filing a
administrative action for unlawfulness of a deaisior a body’s failure to act)
interference into the plaintiff’'s subjective rights procedural rights (for conditior
applied to NGOs see the answer to Art. 6). The N&@icipation in administrativ
procedures is regulated in various ways. For insgrthe Act on Nature and Landsc
Protection (Act No. 114/1992 Coll.) enables NGO ticipation in administrativ|
procedures because these organisations representitizens but in a judicial revie
protection of the right for favourable environmesatnot adjudicated to the NGOs. |
this reason, actions filed by NGOs can be effeativg in those cases when unlawfuly
of the decision concerned consisted in breach ofgadural rules. Some courts refus
perform review in factual terms in spite of thetftitat they are obliged by statute
perform a full review. The participatic of the civic associations in procedures
regulated in due respect to securing of the pratd@cof the environment, primarily of {
preventive protection as the most effective metti@tsons belonging to the pul
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concerned whose rights are not deaith directly in the procedures (e. g. they are
owners of adjacent plots) but have a legitimaterest in the decision take part in
procedure through an NGO (see § 70 of the Act otufdaand Landscape Protecti(
and therefore they cannot file an administrativé@t separately.

By the way, the possibility for civic associatidosrequire a factual review also resl
from a principle, guaranteed by the Constitutidmattall participants in a procedure hg
equal rights before court.

Unwillingness of courts to adjudicate the suspensory effect of an administrative action
An action for unlawfulness of a decision accordiog8 65 of the Act on Judic
Administrative Procedure does not have a suspenstiect by law, but the court ¢
adjudicae this effect according to the provision of § 78 tbe Act on Judici
Administrative Procedure. This provision mentidm®é preconditions for the suspeng
effect of an action to be adjudicated (executiothefjudgement would be related tq
irretrievable harm for the plaintiff, adjudication ofehsuspensory effect will not afi
acquired rights of third persons in an inadequataywand it is not in conflict with
public interest). Especially the irretrievable hatimat threatens to the plainf directly
as grounds for adjudication of the suspensory &ffeasery difficult to prove. This is tr
especially in the cases when there is damage tiraatens to the plaintiff and it
possible to reimburse it through financial means the irrerievable harm threatens
the environment or an NGO is the plaintiff. As Sigoreme Administrative Court, in
decision file no. 8 As 26/2005, adjudicated that assumption of possible harm
sufficient for commencement of a judicial proceduhe kest solution would be if t
suspensory effect of an action is laid down asptfiary rule for the action and in th
way, the meaning of the Aarhus Convention wouldubi¢led. Of course, the chairir
judge would have a possibility to exclude the ensory effect under certg
circumstances.

Thejudicial review does not lead to effective remedy:

According to Art. 9 par. 4, a review of a decisimould ensure adequate and effe
remedy. This requirement is not fulfilled in praetiin the Czech dpublic. Even if th
plaintiff’s proposal is successful, the review Inaseffect on the state of the respe
case. Inadequately long duration of judicial prooesk, and particularly the fact that {
suspensory effect of an action is not adjudicatedd to a situation when a succes
result of a suit has no point for the plaintiff laese e.g. the problematic constructio
already standing for a long time and state admiaisbn bodies are not brave enougt
put this judgement in practice. Hover, the progressive decision of the Sup
Administrative Court of 2" June 2007 (file no. 5 As 53/2006) says that nqudidating
a suspensory effect to an action (that is filedH®/public concerned) must not lead

situation when the project agst which the action is filed would already beplemente
at the time of decisiomaking. This judgement referes directly to the negoents of Ar
O par. 4 of the Convention. However, it is not [jadssto see a change in judicial pract
because o# short time that elapsed since this judgemernh®fSupreme Administrat
Court.

The right for access to judicial protection remanegulated only generally in the Act |
150/2002 Coll., the Act on Judicial AdministratiBgocedure. According tohts Act
those have the right to file an action who clainattthe authority’s decision wh
.creates, changes, cancels or determines obligatatteir rights or duties” infringe
their rights, and also participants in an adminative procedure who cia that th
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administrative body’s steps infringed their rightsuch a way that it could have resu
in an unlawful decision. The interpretation sayattthe first definition should apply
applicants (e.g. investors) and other parties whioghts are the ,direct” subject of th
decisions, while the second definition should rdferthe other participants includi
civic associations (see aboveaestrictive interpretation of legal standing). Tdretically
there is still no change happening abotuitet concept according to which ci
associations can take a successful legal actiog drih the administrative procedure
which they had taken part (or in which they werppased to take part according to
law but did not take part in the end besa of a mistake made by the administr
body) their procedural rights were violated, namelysuch a way that it could have |
in the court’s opinion, to an unlawful decisionaPtice at different courts is not unifo
There are cases when coudsntinue refusing actions filed by associations @o no
deal with them factually, and on the other handdhare also judgements that have d
with the subject matter on the basis of an assimriad action and have interpreted
conditions for etittement to sue in accordance with provisionshef Aarhus Conventio

Length of a judicial procedure also has a signifitanfluence on effectiveness (
decision concerning the right for information. Eviém court decides that not providi
the information was unlawful, the decision usually cenag¢ a time when the requiri
party is not interested in the information anymoidove that, the court cannot dire
order the body that was asked for the informatmpriovide the information (on tHeasig
of Act No. 123/1998 Coll. which implements Art. dd& of the Convention).
amendment to the Act No. 106/1999 Coll. does attuisrto a court, but in combinati
with other procedural changes it has not resultedriore effectiveness in the decis
making practice so far.

ion

Answer

The main problem of legal protection in the envimamtal area (as well as leg
protection in general) consists in slow work of keysee Table No. 1 in Annex), ler
of hearings and a high proportion of decisions that anade by the Court of App
(second tier).

Another feature covered by statistics is the nunaberimes in the area of environme
protection. Unfortunately, the trend is growing €s€ables No. 2nd 3 in Annex). A
important indicator is the structure of decisiontbé Czech Environmental Inspecto
(see Table No. 4 in Annex).

www.env.cz

WWW.CIzZp.Cz
http://www.nssoud.cz/anonymous.php

Annexes:
Table 1: Decision-making about actions againstgieass by an administrative body in the
environmental area

year

Number of actions filed Average length of gahare
(days)
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2005 63 450
2006 123 468
2007 — first half 96 444

Source: Ministry of Justice of the Czech Repulgiioinds for the report)

Table 2: Statistics of criminal offences in theaaoé environmental protection

Of which Total
Identified | examination | examination
Technical-
statistic

crime Name finished in process
Endangerment of and harming

2003 850 environment - fraudulently 35 33 3
Endangerment of and harming

851 environment - negligently 16 14 4
Endangerment of and harming

2004 850 environment - fraudulently 32 27 6
Endangerment of and harming

851 environment - negligently 27 21 6
Endangerment of and harming

2005 850 environment - fraudulently 24 15 10
Endangerment of and harming

851 environment - negligently 15 12 4
Endangerment of and harming

2006 850 environment - fraudulently 39 31 11
Endangerment of and harming

851 environment - negligently 21 16 5

Source: Ministry of Interior of the Czech Repulghtp://www.mvcr.cz)

Table 3: Statistics of criminal offences in theaaoé environmental protection

Body of 2002 2003 2004 2005 2006 2007 —
crime first half
8181a 24 12 1 4 1 1
8181b 16 7 4 0 3 2

8181c 6 13 14 20 3 0
8§181d 0 0 0 0 0 1

8181le 0 1 1 3 0 3

Source:http://portal.juctice.cz/mgMinistry of Justice: source materials for the ogp)

Table 4: Activities of the Czech Environmental lesjorate in 1993 and 1996—2006

Kind of activity

Number of
inspections, revisiond.0 427
and controls

14 505

15182

16 125

19 454 17 774|18 359

1993 1996 1998 1999 2001 2002 2003 2004

18 032

2005 2006

17 254] 16 649

Decision-making in
administrative

procedure (lawful- 7808

final)

10 940

9192

7380

9375| 7971 | 3186

9661

8495 1244
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Kind of activity

Statements for other
state administration 6 586
bodies

Participation in
solutions to accidents
(E-record keeping,U-
participationj

Dealing with
complaints,
announcements and
initiatives

421

1993 1996 1998 1999 2001 2002 2003 2004 2005 2006
7336| 7443| 8259| 9592 10 264|10 845 12 308| 11868| 11 329

E 246

27?77

171 175 112|104 133 E ???| E306 | E 264 | E 205
floods | U 159| U 120 | U 105| U 105

U 247
628 | 737| 712| 764 864 12531654 | 1419 1927

Source: Czech Environmental Inspectorate (annuyabres) http://www.cizp.cz
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